
CARPENTER’S POLE & PILING INC.
4 Generations in the Forest Products Business

Manufacturer of Treated and Untreated Forest Products
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When a pile driving contractor 
bids a large project, it feels 
as if “betting the company.” 

The contract, financial and safety risks 
are potentially high. And, the contract 
forms, work procedures, insurance and 
business relationships only provide so 
much comfort if something really goes 
wrong. Whether a differing site condition 
that triples the shifts and costs without 
a change order agreed to, a specification 
that does not work, a tough owner or 
prime contractor, project delays, a cata-
strophic injury or crane accident or util-
ity obstruction, it seems the pile driving 
contractor is at the bottom of the food 
chain. Since it drove the pile, it must be 
the pile driver’s fault – at least, it so often 
seems the contract documents and insur-

ance requirements have the pile driving 
subcontractor absorbing all the project 
design risk.

And yet, in this or any economy, with 
key prime contractor relationships, there 
is little realistic opportunity to turn down 
a business opportunity to bid a risky job. 

Pile drivers are known for an esprit de 
corps and camaraderie, a can-do, “never 
give up” attitude that reminds one of the 
Navy Team 6 that took out Osama Bin 
Laden. There is no failure permitted. We 
will “get r’ done” as the famous comedian, 
Larry the Cable Guy, is fond of saying. He 

Effective Early Management of 
Legal Risks for the Pile Driving 
Contractor
How to stay out of court by early,  
pro-active risk management systems
By Mark J. Rice, Esq., McNeil, Silveira, Rice & Wiley
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[…] By engaging in a dialogue, you 
are setting your project expectations 
about payment, safety, project quality 

control and risk management
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was a pile driver in another life, for sure.
So, what can the pile driver do to get 

the work and not get burned?
This is an opening article of some 

simple touchstones, as you enter into a 
new business relationship, or continue 
with an existing one, and are considering 
bidding work, closing out to signing the 
subcontract, considering a letter of intent 
to front load delivery of materials before 
the subcontract is finalized, minimize 
risk of vibration damage litigation or acci-
dents and, towards the end of the project, 
clean up change order requests and get 
paid on them and your retention without 
having to bring in the lawyer or going to 
court. Here are a few points to consider.

Have a system in place 
for reviewing the project 
specifications before you bid
In the “old days”, before so much bidding 
was done online and plans available in 
AutoCad, prime contractors would send 
out select sections of the project plans 
and specifications for the pile driver to 
bid from. The pile driver, having a short 
turnaround, felt confident it did not need 
to read the rest of the project documents. 
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While that was reasonable then, it’s impos-
sible now, given the shift to digital avail-
ability of bid documents. Now, prime con-
tractors rely on subcontractors to decide 
what applies to their scope of work. I 
have a recent example, where the excava-
tion specification section contained access 
requirements for a marine dock construc-
tion that, for environmental reasons, pre-
cluded construction of a temporary trestle 
for the pile driving crane to work from. 
The pile driver did not realize that access 
had that limit and bid, anticipating using 
a trestle, only to learn the hard way later. 
This was an electronic bid setting. So, the 
take away is have a checklist, present it to 
the prime, get the full specifications and 
do not assume all the project requirements 
affecting pile driving are in the piling 
specifications 2300 and general conditions 
alone. Pass out highlighters and Post-its® 
and have a bid team review to crosscheck. 
Have someone summarize the key speci-
fications into a cut-and-paste. And make 
sure your project superintendent and fore-
man have that onsite and in their hand-
held personal digital device. Too often, 
the onsite folks do not have the game plan 
from the bid team seared in their mind 

and on their wrist guard, like an NFL 
quarterback does so he knows what plays 
to call. Use those techniques, and have 
your team on the same page at all times.

Know who you are dealing with 
– the Prime Contractor and the 
Owner. THINK LIKE A LENDER – 
YOU ARE ONE. 
Construction is a business populated by 
“can-do” folks who have deep and deserved 
pride in what they build. That is certainly 
true of heavy contractors who build our 
nation’s infrastructure, its bridges, roads, 
skyscrapers, dams and airports, and make 
sure they do not collapse from earth-
quakes, structural failures, hurricanes or 
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even terrorist attacks. There is a deep and 
intuitive sense of teamwork on a successful 
project, that like the great Kevin Costner 
movie, Field of Dreams, “If you build it, 
they will pay.” But let’s remember that was 
just a movie, and you are in the real world 
of shrinking bank accounts, fewer projects, 
broker state and local governments and a 
growing pile of defunct or near-comatose 
contractors without capital or cash flow 
and who underbid to stay alive. They may 
not want to pay you; they may not be able 
to even if they want to. 

This is where a bit of old-fashioned 
Tony Soprano-underwriting comes in. I 
say “Tony Soprano” since as he walked 
his neighborhood, he knew daily where 
everyone was at financially and personal-
ly. His credit check might be having lunch 
in your restaurant and seeing if you were 
busy. Not that much different than the 
former Federal Reserve Chairman Alan 
Greenspan would do; by looking at truck-
ing in Des Moines or imports of high-
tech goods, he could predict the direction 
of the economy months in advance. Pay 
attention to your gut, and follow up.

Some ideas to think like a lender: 
check out the finances and litigation his-
tory of the prime contractor and owner 
– even someone you have worked with 
for years, as they can go belly-up, too, 
and leave you stranded and unpaid. To 
do so, firstly get on an online database to 
check litigation activity, unpaid tax liens 
and judgments. I use merlindata.com, 
and there are others. Secondly, check the 
license board website for suspensions, 
changes in license bond sureties and the 
like. Get the payment bond upfront, and 
check out its quality – AAA or B grade 
makes a difference, and tells you if the 
prime has had trouble. Find out their 
workers’ compensation modification rate 
and whether you can expect a loose or 
tight ship onsite in terms of safety – be 
fore-armed. Do not guess. You are lend-
ing capital – your capital, via blood, sweat, 
tears, toil and payroll, into their job, in 
hopes of a return of capital and some 
profit back in the end. You are betting the 
company that the prime and owner are 
square shooters, but also a gang that can 
shoot straight. Meet them in person, and be 
sure to use a pre-job checklist for all critical 
information about who the players are, the 
owner, property address and Tax Assessor’s 
Parcel Number (APN), surety name and 
number, bond copy and the like. Make sure 

your controller and accounting staff build a 
bridge of rapport from the get-go with the 
general contractor’s staff, such as how they 
like your paperwork done so you can get 
paid. Use your accounting staff as an early 
warning system – often they will know 
from an off-the-cuff comment from a peer 
staff at the prime’s office that things are not 
good in River City. Listen. Do not ignore. 
Be quick to put a “scarlet letter” in red on the 
billing file, and make it a “watch list” file, just 
like banks do with troubled credit relation-
ships. Manage it.

Have a bid form reviewed by 
your attorney, your insurance 
broker and your bid team to 
include key terms and exclusions 
to set your expectations
It is easy to get cynical as a subcontractor, 
facing “the battle of the forms.” You use 
a tried-and-true bid form, get the job by 

pricing it thin – praying that the job goes 
perfectly and you do not lose your shirt – 
and then you get it, only to have shoved 
under your nose a telephone book-thick 
subcontract that requires you to save the 
world, insure everyone and agree to wait 
until 2025 to get paid. It is no fair. It begs 
the question, why even bother negotiat-
ing select exclusions, like limiting scope 
of indemnity and insurance, exclusion of 
vibration risk damage, getting retention 
paid on acceptance of piling and not the 
end of the project two years later, exclusion 
of utility location and protection, access 
terms, number of mobilizations or extra 
moves, traffic control, consent in writing 
to the project schedule or language that “in 
cases of conflict or ambiguity our bid form 
controls”?

The simple answer is that by engag-
ing in a dialogue, you are setting your 
project expectations about payment, safe-

Construction is a business populated 
by “can-do” folks who have deep and 

deserved pride in what they build
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Project-proven Tapertubes are a dramatic leap forward in on-the-job pile 
performance. Superior design and robust construction means this remarkable
product delivers big advantages over conventional piles or other tapered piles.

Tapertube piles are the only tapered piles available with heavier wall thicknesses 
ranging up to 0.500" produced from mill-certified 50 ksi steel.

This extra thickness and higher grade steel often eliminates the need for coating
and internal reinforcement. Larger hammers may be used with these piles to provide
higher capacities and increased productivity, effectiveness, and lower costs.

Tapertube piles are available in an array of shapes and sizes to meet your soil 
and capacity requirements.

Tough, Trouble-Free, Patented Tapertube Piles
Save Time, Reduce Costs, Outperform Others

TAPERTUBE TM... 
The Ideal Piles for Land or Marine Projects

• Made from 50 ksi steel, higher grades available upon request
• High capacities for shorter driven lengths
• Conventional equipment and installation methods
• Reduces concrete volume requirements
• Factory attached cast steel points
• Tapertube diameters are made to match standard pipe sizes 

or even non-standard pipe sizes

• Directly driven... no mandrel or butt reinforcement required
• Full-butt welded splices for direct bearing of pipe extension 

on Tapertube
• Drive-fit DFP S-1800 sleeves may be used instead of 

welding to extend piles
• Heavier thickness provides greater drivability, eliminates 

need for coating and reinforcement

TAPERTUBE ADVANTAGES

PO Box 688 • Franklin Lakes, NJ 07417-0688
201-337-5748 • fax: 201-337-9022 • www.pileline.com

We invite your inquiries for specific site applications.
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ty, project quality control and risk man-
agement. Some prime contractors may 
refuse to yield, for whatever reason, and 
you make a business decision to proceed 
or withdraw from contracting. If you 
proceed, you now know you are dealing 
with a prime that is intractable, and plan 
accordingly. During the project, paper 
your onsite expectations in terms of “Dig 
Alert” (“Call USA”) calls, utility obstruc-
tions, design risks, payment,and the like. 
And, in the event of a blow-up on an issue, 
you can remind the prime of the nego-
tiation – not for “I told you so” bragging 
rights, but to underscore that these are 
issues you see as their responsibility in 
terms of project management.

Often, for pile driving clients, we 
develop a taut negotiating language that 
says, “we will pay for what we break, 
but we do not want to pay for what you 
break.” That, “we will control our risk, we 
expect you to control your risk and not 
ask us to absorb your QC. Deal?” Folks 
on the phone will “man up” to this, even 
if later, in some lawyer’s office, efforts 
will be made to forget it, and have all risk 
f low downstream to the pile driver. A 
good paper trail of the “college try” effort 
to make the terms “fair and balanced” 
never hurts, and it often works wonders 
in closeout negotiations, inter-insurance 
adjustments, claims and disputes. The 
concept is to be armed with good argu-
ments and willing to walk from too much 
risk, and know where that is, and if you 
buy off on extra risk, then treat the job 
like a NASA launch – with great care.

Utility location – “Dig Alert” or 
“Call USA” statutes – the big 
“gotcha” 
Most states have a “Dig Alert” or “Call 
USA” statute that places onto the “exca-
vator” to call the Underground Service 
Alert (USA) dispatch center and timely 
identify that there will be excavation, so 
a technician can mark the utilities with 
flags or paint, and the contractor can pot-
hole to verify location. So often, this is 
done wrong. When done wrong, its invari-
ably your fault, or so the utility, whose 
$3-million fiber optic cable was ruptured 
by your pile along with the 300 busi-
nesses who found a class action attorney 
to sue you, will imply. Many utilities refuse 
to acknowledge that delegating the “Call 
USA” call to the prime contractor by prac-
tice or subcontract delegation (“prime con-

tractor shall call in utility tickets, and pro-
tect and indemnify subcontractor from all 
utility interference, damage, and claims”) 
is adequate; they want you to call in as the 
“excavator”. And, piling is often deemed 
“boring” and the “Call USA” form the dis-
patcher fills out has a box to check “yes” or 
“no” for “boring”. If boring is not checked, 
and potholing is not done and not agreed 
with the utility to be done, you could be 
strictly liable to the utility. I have listened 
to tape recordings of the intake conversa-
tions between the contractor and “Call 
USA” and they sound like the old Abbott 
and Costello comedy routine “Whose on 
First” – impossible to make sense out of.

Fix this. Train your staff, study the 
applicable statutes, identify high value 
utilities and risks, and make this a dia-
mond-cutting, measure-three-times-cut-
once operation. There is no margin for 
error – especially with a live gas line or 
electrical cable, where a mistake means 
death. Make it your business to be safe 
here.

“Safety first” mentality – Lift 
plans, and eliminate field 
improvisation  
Pile crews may be very experienced, along 
with operators, and I have seen instances 
where seasoned and confident senior crew 
leaders make a mistake. Rather than focus 
on the crane load chart, the operator and 
foreman looked at the track treads, figur-
ing that the crane would not quickly tip 
until the treads got light. Guess again: 
the crane cartwheeled into the water with 
the operator jumping to safety and the 
equipment insurance company paid out 
$500,000. It would have been worse had 
there been an injury to the crew or oth-
ers. The injuries can be catastrophic and 
life changing, and the increased cost of 
insurance impact the bottom line for years. 
Do not let that be you. Have plans for 
all major lift plans, and ensure your team 
knows not to improvise. Be sure the cranes 
are maintained, records in good shape and 
a “safety first” mentality in place.

Safety is often a function of training, 
doing the same thing the right way each 
time, not veering from an agreed plan, 
stopping when unexpected things are pre-
sented and “buffer” and “recovery” space. 
More time and more space usually means 
more “near misses” and fewer unforgiv-
ing mistakes. It’s a bit like fishing at an 
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Project-proven Tapertubes are a dramatic leap forward in on-the-job pile 
performance. Superior design and robust construction means this remarkable
product delivers big advantages over conventional piles or other tapered piles.

Tapertube piles are the only tapered piles available with heavier wall thicknesses 
ranging up to 0.500" produced from mill-certified 50 ksi steel.

This extra thickness and higher grade steel often eliminates the need for coating
and internal reinforcement. Larger hammers may be used with these piles to provide
higher capacities and increased productivity, effectiveness, and lower costs.

Tapertube piles are available in an array of shapes and sizes to meet your soil 
and capacity requirements.

Tough, Trouble-Free, Patented Tapertube Piles
Save Time, Reduce Costs, Outperform Others

TAPERTUBE TM... 
The Ideal Piles for Land or Marine Projects

• Made from 50 ksi steel, higher grades available upon request
• High capacities for shorter driven lengths
• Conventional equipment and installation methods
• Reduces concrete volume requirements
• Factory attached cast steel points
• Tapertube diameters are made to match standard pipe sizes 

or even non-standard pipe sizes

• Directly driven... no mandrel or butt reinforcement required
• Full-butt welded splices for direct bearing of pipe extension 

on Tapertube
• Drive-fit DFP S-1800 sleeves may be used instead of 

welding to extend piles
• Heavier thickness provides greater drivability, eliminates 

need for coating and reinforcement

TAPERTUBE ADVANTAGES
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overbooked fishing derby – someone is 
bound to get a hook in the ear. Insist that 
the prime and owner give you the space 
and time you need to work safely. Stand 
your ground.

Schedule, design and soils risk, 
submittals and keeping project 
chemistry positive
It is often said that a contract is something 
you look to when the parties no longer 
get along. While certainly true, know the 
claims, change order, notice and schedule 
terms of the contract documents as you 
go into the project. Be wary of submittal 
specifications that make it sound as if the 
pile fabricator is the pile designer. Beware 
of specifications that try to shift differing 
site condition risks to the contractor, and 
insulate the owner from owner-controlled 
design risks. Most of all, be proactive – 
professional, yet proactive. Note and com-
ment if the schedule has slipped and why, 
and react and respond. Cut-offs, depth, 
WEAP, set-up, be in a dialogue with the 
engineer and gain his or her respect that 
your team is more than “ours is to do and 
die, and not to wonder why.” Go nicely 
toe-to-toe with engineers that are all about 
protecting themselves from risk and not 
willing to tell the owner that overdriving 
is costly and not what the bid documents 
contemplated.

The email is useful to communicate; 
yet, it is often resorted to when folks are 
“done talking.” It is anti-communication. 
If you sense that toxicity taking hold, pick 
up the phone and ask for a team meeting 
the way folks used to. Have an agenda and 
use the beginning and end of the meet-
ing to team build, and avoid accusatory 
language, contempt or innuendo. You are 
all in the same business. Most of all, bring 
in experts early to help convince project 
engineers as peers how to do it better, 
and turn the dialogue technical and away 
from the personal. It will get you the next 
job, and probably save you on this one.

Okay, time to get paid 
It often seems like root canal surgery is eas-
ier than getting paid those disputed change 
orders, retention and your progress pay-
ments amidst swirling project controversy, 
or even disputes unrelated to your scope 
of work. The prolonged recession, insol-
vent public agencies and undercapitalized 
prime contractors all make it worse. Raw 
nerves can be high, and getting paid can be 
a nightmare if not prepared with a game 
plan. One, be sure you have complied with 
the preliminary notices to perfect your lien, 
stop notice and bond rights. Two, manage 
your billings tightly – call the day after due 
if not received – every time – be the nicely 
squeaky wheel, so they know they will get 

your call on day 31 after invoicing. Three, 
stay on it and on it and on it, until you get 
paid. Finally, involve your legal counsel in 
designing a collection system and strategy 
to preserve your rights and your business 
relationships. Make all your charitable con-
tributions voluntary ones –  no free work 
due to failed follow-up, losing lien rights, 
not reading the contract or fear of making 
waves. Make waves. t

About the Author 
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practicing attorney 
representing pile driv-
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fication claims, delay claims, crane accident 
resolution, insurance, bid and contract forms, 
and corporate advising. Rice is a member of 
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Legal Advisory Committee, and a member of 
trade associations serving the deep foundation 
and pile driving industries. Rice is a frequent 
lecturer on liens, stop notices, Miller Act and 
other bond claims, and construction manage-
ment and project delivery. He can be reached 
at markjrice@msrwlaw.com. 

His firm’s website: www.msrwlaw.com.

Safety is often a function of training, doing the same 
thing the right way each time, not veering from an agreed 

plan, stopping when unexpected things are presented 
and having “buffer” and “recovery” space.
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