
In light of the vast volume of electronic, computer files 
and communications, and the Federal Rules of Civil Pro-
cedure pertaining to e-discovery, companies now realize 

the need for a comprehensive records retention policy. Cur-
rent business standards dictate it is not only a best practice 
to have a policy, but it is also a part of meeting minimum 
standards of legal compliance and prudent business opera-
tions. Commentators and courts have routinely indicated 
that every company should develop its own written policies 
given the substantial risks of not having an effective policy, 
as well as the numerous benefits from a policy. Records reten-
tion is particularly important for companies in the construc-
tion industry, as construction litigation is particularly known 
for its high volume of paper and electronic records, and the 
substantial costs associated with complying with discovery 
obligations during litigation or investigations. 

Keeping everything is not the answer. 
Companies that say they keep everything don’t. 

Employees will always discard paper records, electronic files 
and e-mails. Additionally, keeping everything will result in 
substantially increasing the volume of records that have to 
be located, reviewed and analyzed in the event of litigation 
or an investigation involving the company. Accordingly, it 
is imperative for organizations to adopt a policy governing 
destruction in order to avoid liability for selective destruction 
of records or spoliation. 

Risks of Noncompliance. 
Failure to retain records in compliance with applicable 

law and in connection with pending or threatened claims 
can result in regulatory and court sanctions, fines, unneces-
sary expense and other adverse consequences. Inadequate 
and ineffective records storage and retention practices can 
result in (a) the loss of valuable trade secrets, confidential 
information and other important business and proprietary 
information, and (b) the breach of privacy laws and regula-
tions. The cost (time, money and resources) of complying 
with litigation discovery requests can be significantly reduced 
through implementation of cost-effective records retention 
and e-discovery policies and practices. 

Benefits of Proactive Records Management. 
The benefits of an effective records management program 

include easier and timely access to necessary records; com-
plying with statutory and regulatory retention obligations; 
reducing storage costs; protection of confidential and propri-
etary information; and meeting e-discovery obligations. An 
effective records retention policy can mitigate the risks of not 
actively managing electronically stored information (ESI), 
such as, the inability to efficiently locate and use important 
business information; sanctions due to the failure to comply 
with statutory and regulatory retention and destruction laws; 
increased costs due to inefficiencies from inaccessible infor-
mation; and the inability to comply with e-discovery require-
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ments, court orders and other litigation-related requirements. 
Companies that invested the time and resources to prepare 
a comprehensive records retention policy have learned that 
they can comply with their discovery obligations efficiently. 
In contrast, companies that have not prepared in advance 
have found themselves unable to make required disclosures 
and to timely comply with discovery obligations without 
incurring tremendous costs. Most significantly, these com-
panies who have not prepared for e-discovery have suffered 
evidentiary and monetary sanctions.

Developing a Retention Policy. 
In developing a records retention policy, the company 

should first analyze the records environment to assess areas 
and levels of risk to the organization that may result from 
existing records retention policies and practices. Based on 
identified risk areas, the company can then evaluate existing 
written and/or de facto policies, processes, and technolo-
gies to identify weaknesses, categorize risks, and recommend 
improvements. With the results of the risk and needs assess-
ment in hand, the organization can then modify the existing 
policy or develop a new, practical, and cost-effective records 
management and retention policy that addresses and resolves 
any potential issues revealed during the risk and needs assess-
ments. 

Electronic Discovery Obligations. 
To avoid court sanctions, costly e-discovery compliance, 

and missing court deadlines, companies should prepare in 
advance to properly respond to e-discovery requests and man-
datory disclosures. The company should provide training to 
its personnel with respect to the policy to assist compliance 
with paper and e-discovery obligations. A critical aspect of 
litigation preparedness is knowing what electronic records 
the company maintains and where they are stored. The 
company should develop legally compliant data maps that 
categorizes the company’s electronic records, identifies where 
the records are stored as well as the appropriate records custo-
dians who can provide electronic records as needed.

The Records Retention Policy should address obliga-
tions under the Federal Rules of Civil Procedures relating to 
electronically stored information. The Federal Rules of Civil 
Procedure were amended effective December 2006, adding 
numerous rules and regulations relating to electronic records, 
or as referred to in the Rules, ESI. Among other things, the 
Rules require early treatment of e-discovery issues, as well as 
full and accurate disclosure of the existence of relevant ESI. 
If not properly planned, managed and coordinated, locating 
and producing ESI can become very time- consuming and 
expensive. Failure to comply with the discovery rules can 
result in court imposed sanctions, fines and adverse rulings. 
Accordingly, it is critical for companies to develop accurate 
documentation describing its ESI practices and policies on 
the “front end,” rather than dealing with these issues on an 
ad hoc, case-by-case basis after litigation has commenced.

Developing the Retention Schedule. 
An essential component of every records retention poli-

cy is the Retention Schedule that identifies all different types 
and categories of records, and the required retention periods. 
The retention periods may be based on a statute, regulation 
or other law that mandates the record be retained for at least 
a specified period of time, or in the absence thereof, opera-
tional requirements dictating that records should be available 
for at least a certain length of time. Failure to utilize an accu-
rate Retention Schedule can lead to premature destruction 
of records, resulting in legal fines and sanctions, and loss of 

Of�ce (904) 823-8817
Fax (904) 823-9687

ED WATERS & SONS CONTRACTING CO., INC.
GENERAL CONTRACTORS

Specializing in Pile Driving, Steel Sheet Piling
and Marine Structures

3375 Agricultural Center Dr.
St. Augustine, FL  32092

Ed Waters Q2 06 indd 1 4/18/06 4:06:01 PM

FOR SALE
ONE 3000 LB. DROP HAMMER with 35 ft. leads. West Palm Beach, $9,300.00
ONE H&M H-135 vibro driver/extractor, H&M power back w/cat 3208 eng. 

ENVIRON hydraulic oil, clamp assembly for sheet steel, 100 ft. hose bundle, 3500 
lb. top counter weight, hammmer stand, shackle. Excellent condition, located West 
Palm Beach, $34,500.00

ONE H&M H-150E hoe mount vibro/driver extractor, jaw blocks for steel sheeting, 
12 volt power system, hammer stand, top yoke, new condition, West Palm Beach, 
$34,500.00

ONE MANTIS Model 2610 13 ton hydraulic crawler crane, 60 ft. hydraulic power 
boom, overhaul ball, 2 sheave Johnson block, 15 ft. jib, DEUTZ engine, located Ft. 
Pierce, $18,500.00

ONE I.C.E./LINK BELT model 520 diesel impact hammer w/drive cap and 14” filler 
block, 60 ft. 3 section 26” leads, West Palm Beach, $6,900.00

ONE LINK BELT Model 180 diesel impact hammer, s/n 180 945, without filler 
block or leads. Appears to be in good condition. $3,500.00

ONE LINK BELT LS98, 1972 folding gantry, 60 ft. boom, D.D. 4-71 engine. 
$22,500.00 consignment

Distributors of H&M Vibratory Driver/Extractors

LAND EQUIPMENT, INC.
West Palm Beach, FL

Ph: (772) 288-7395
Fx: (772) 220-3451

Call us for your Pile Driving
& Crane Requirements

WWW.LANDEQUIPMENT.COM
EMAIL: SALES@LANDEQUIPMENT.COM

TOLL FREE (800) 273-5817

50 • Q4 • 2009



information needed for the ongoing operations of the busi-
ness. The company’s records retention policy should have 
a Retention Schedule that accurately and concisely identi-
fies all different categories and types of paper and electronic 
records retained by the company, and legally compliant 
retention periods for each category or type of record.

The E-mail Problem. 
E-mail proliferation is a problem faced by every com-

pany. Confronted with growing storage costs and system per-
formance issues, companies are limiting the amount of e-mail 
that employees can keep. Tape backups typically do not 
keep a complete record of all e-mails. While limiting e-mail 
volume is legally appropriate, and in many cases advisable, 
the company must also ensure employees (or an automated 
system) do not delete e-mails that are required for on-going 
business operations or legal compliance. Companies should 
implement polices and practices for ensuring required e-mails 
are not prematurely destroyed, for example, by migrating or 
archiving required e-mail records to a document manage-
ment system, or secure networked data servers.

Improper destruction of records, or spoliation, can result 
in fines, sanctions, adverse legal rulings and other undesir-
able consequences. Even inadvertent destruction of records 
can lead to adverse results, particularly where the company’s 
records retention policy does not adequately deal with “liti-
gation holds.” The obligation to preserve records can arise 
before a lawsuit is initiated or a demand letter received. The 
records retention policy should properly address the retention 
of relevant records, including timely notice to employees, 
compilation and production of records, and suspension of 
normal records destruction with respect to relevant records. 

The Importance of Centralized Storage. 
Electronic records can be stored in a variety of locations 

– network servers, local hard drives, home computers, laptops, 
handheld devices, CD-ROMs, flash storage devices, web-based 
e-mail applications, online backup sites, etc. Multiple loca-
tions add to the difficulty and cost of locating and producing 
records, and increase the likelihood that records will be lost, 
not produced when they should be, and/or improperly dis-
closed to third parties not entitled to access the records. When 
a company is required to locate and produce electronic records 
in litigation (as a party or a third-party witness), it must search 
all locations for potentially relevant records, and produce those 
records. Companies should require storage or records in loca-
tions and in manners that facilitate prompt and cost-effective 
location and production, and consider limiting the locations 
where electronic records may be stored by employees.

Dealing with Independent Contractors & Vendors. 
Many companies use independent contractors and out-

source functions and operations of the business, resulting in 
third parties having primary responsibility for storing, retain-
ing and disposing of company records. Outsourced functions 
include areas such as information technology, accounting, 
human resources or other business processes. In such instances, 
the company should require the outsourcer to comply with the 
company’s records management policies through appropriate 
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contract language, monitoring, reporting by the outsourcer 
and periodic auditing of the outsourcer. 

Destruction. 
The flip side of retention is destruction. In order to obtain 

the benefits of having a policy and avoiding liability for improp-
er destruction of records, it is necessary to destroy records in 
accordance with the policy. The records destroyed by Arthur 

Andersen in the Enron matter 
were subject to destruction and 

could have been destroyed earlier. 
However, the records were not time-

ly destroyed, but instead destroyed after 
notice of the investigation. The company 

should regularly destroy records in accordance 
with its policy, subject to suspension of destruction 

pursuant to a litigation hold.

Conclusion. 
Records retention is a critical part of any business’ legal 

compliance activities. Failure to adopt and enforce an effec-
tive records retention policy can result in court ordered fines 
and sanctions, as well as increased cost of complying with 
subpoenas and other discovery obligations in litigation and 
investigations. An effective program can also result in sub-
stantial cost savings for the company, as well as more efficient 
retrieval of records needed for day-to-day business operations. 
Accordingly, a well thought out and drafted records retention 
policy is an important piece of business strategy and legal 
compliance for all organizations. t

Mr. Howell is a partner with the Jacksonville office of Foley 
& Lardner, and a member of the firm’s Information Technology & 
Outsourcing Practice group.
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