
Mergers and acquisitions activity in the pile driving 
industry is rebounding as the economy recovers from 
the recession and financial-market crisis of 2008 

and 2009.  Although business conditions and access to bank 
financing remain challenging, the stage is set for growth.

M&A activity increased significantly in the first quarter 
of 2010 as compared to the first quarter of 2009. For “middle-
market” transactions, disclosed deal value increased more than 
85% and the number of transactions was up 45%, according to 
data from Raymond James.

Many pile driving contractors are considering either sell-
ing their business or expanding through an acquisition. This 
article reviews the primary issues in negotiating and drafting 
an agreement for the purchase and sale of the privately held 
business.

The business owner will want to sign a confidentiality 
agreement with all potential purchasers before moving forward 
to share information about the firm and the negotiation pro-
cess. The confidentiality agreement, frequently referred to as 
a “CA,” may restrict the potential purchaser from hiring the 
firm’s key employees in addition to restricting the disclosure or 
misuse of confidential business information.

Once the buyer and seller sign a confidentiality agree-
ment, the potential seller will provide so-called “due dili-
gence” materials regarding the company, including financial 
statements. The seller should be careful to restrict the infor-
mation provided to a direct competitor, such as specific job 
pricing information, which could put the company at a disad-
vantage in future bidding situations.
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THE SHAPE
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PO Box 688 • Franklin Lakes, NJ 07417-0688
201-337-5748 • fax: 201-337-9022 • www.pileline.com

TAPERTUBE ADVANTAGES

• Made from 50 ksi steel, higher grades
available upon request

• High capacities for shorter driven lengths

• Conventional equipment and 
installation methods

• Reduces concrete volume requirements

• Factory attached cast steel points

• Tapertube diameters are made to match
standard pipe sizes or even non-standard
pipe sizes

• Directly driven... no mandrel or butt 
reinforcement required

• Full-butt welded splices for direct 
bearing of pipe extension on Tapertube

• Drive-fit DFP S-1800 sleeves may be 
used instead of welding to extend piles

• Heavier thickness provides greater 
drivability, eliminates need for coating 
and reinforcement

Project-proven Tapertubes 
are a dramatic leap forward
in on-the-job pile perform-
ance. Superior design and
robust construction means
this remarkable product
delivers big advantages over
conventional piles or other
tapered piles.

For starters Tapertubes are
tougher, actually made from 
50 ksi steel where another 
producer claims to cold work 
to 50 ksi from a lower grade
steel. And Tapertubes can be

produced with walls that are 
significantly thicker: .500" for
example, compared with the 
3 gauge maximum (.239") of a 
competitive product. 

This extra thickness eliminates
additional steel reinforcements
and coatings, and allows piles
to be driven harder and faster.
The result: more piles driven,
higher production, lower costs. 

Tapertube piles are available
in an array of shapes and
sizes to meet your soil and
capacity requirements.

TapertubeTM... Strength = Success!
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Once a potential buyer and seller reach a preliminary 
agreement regarding the basic business terms for purchase 
of the business, they will frequently enter into a letter of 
intent or “LOI”. In the majority of cases, the letter of intent 
will not be a legally binding contract, but will express the 
parties’ intention to negotiate a definitive purchase con-
tract based on the terms set forth in the letter of intent.

Negotiation of the legally-binding purchase agreement 
is a substantial undertaking. The purchase agreement sets 
forth the business terms of the deal, the legal rights and 
obligations of the parties and the conditions for closing. 
The purchase agreement also allocates the risk between 
buyer and seller of potential problems related to the pur-
chased business.

A threshold question is what assets are being acquired 
and what liabilities are being assumed by the purchaser? 
In many transactions, the seller will retain cash, accounts 
receivable and construction contracts which are approach-
ing completion. The seller may also retain responsibility for 
warranty obligations on completed projects.

Primary advantages of structuring the sale of a busi-
ness as a sale of stock or a merger are the ability to transfer 
contracts to the buyer without the need for obtaining the 
consent of the other contract parties, and the ability to 
keep licenses and permits in place in a relatively seamless 
transition.

Disadvantages of a stock sale or merger, as opposed to a 
sale of assets, are the risk that the buyer will be responsible 
for unanticipated liabilities of the business, and the failure 
to obtain a so-called “step up” in tax basis for the purchased 
assets.

The purchase consideration may be cash, stock (regis-
tered or restricted, common or preferred), a promissory note 
or some combination thereof. The purchase price may be a 

fixed amount or an amount subject to adjustment based on 
the value of “net assets” on the closing date. 

The purchase price may also have a contingent pay-
ment or “earn-out” based on the post-closing earnings of 
the acquired business. Although an “earn-out” may help 
bridge the gap between a purchaser’s and seller’s views of 
the value of the business, it creates additional negotiat-
ing concerns about the calculation formula: Whether the 
purchaser will change the historical business model of the 
acquired business, who manages the operation of the busi-
ness post-closing, and the effect of the sale on the busi-
ness during the earn-out period. An “earn-out” is one of 
the most difficult provisions to negotiate in an acquisition 
agreement.

The buyer will frequently insist that a portion of the 
purchase price be placed in a segregated escrow account, 
held by a third party, to secure the seller’s indemnification 
obligations and other covenants in the agreement.

Experienced deal makers understand that the stated 
amount of the purchase price is not the only factor when 
determining the best price. For example, the seller may 
prefer a proposal which has a lower purchase price if the 
deal contains limited representations and warranties, a 
generous “basket” and no escrow provision as opposed to a 
higher amount where the seller anticipates numerous war-
ranty claims against a portion of the purchase price held in 
escrow. 

The simplest and most efficient approach is to close the 
transaction at the same time that the parties sign the acqui-
sition agreement. However, purchasers frequently do not 
want to invest the resources to be ready to close until the 
parties have a signed deal. Moreover, governmental approv-
als, third party consents and the need to arrange financing 
may delay the closing.
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The deferred closing (i.e., closing after signing the 
acquisition contract) requires substantial additional provi-
sions in the acquisition agreement to provide for opera-
tion of the business during the period between signing and 
closing, the conditions to the parties’ obligations to close 
and how to treat unforeseen intervening events. Although 
delayed closings are very common, the simultaneous closing 
is generally in the seller’s best interest because it provides a 
greater degree of certainty and simplifies the process.

In the case of a delayed closing, the parties will want 
to agree on an outside “drop dead” date to make sure that 
they will not be bound by an agreement for an unreason-
ably long period of time in the event of unforeseen delays 
or unexpected developments.

Acquisition agreements usually contain representa-
tions and warranties regarding the business being sold. 
Representations are statements of fact as at a given moment 
in time. Warranties are promises that, if a fact is not true, 
the promiser will make the promisee whole. Warranties also 
cover future situations.

The purchaser will usually make representations and 
warranties in the acquisition agreement to provide the sell-
er assurance that the purchaser has the authority and abil-
ity to buy the business and to pay the purchase price. If the 
purchase consideration includes a promissory note or stock 
in a private company, the seller will want representations 
regarding the purchaser’s financial condition, contingent 
liabilities, litigation and similar matters.

The seller’s representations and warranties give the 
purchaser assurance that the seller does in fact own the 
business and assets and is able to sell them to the purchas-
er. The seller’s representations and warranties provide the 
purchaser with important information about the business 
being acquired and often bring out information not discov-
ered during the purchaser’s due diligence investigation. In 
many respects, the customary representations and warran-
ties provide an excellent checklist for the seller to examine 
various aspects of the business and convey the results to the 
purchaser in an organized manner.

The shareholders of the company being sold may join 
in the seller’s representations and warranties, particularly 
where the selling company will have no assets after closing.

One of the most important seller representations con-
cerns the accuracy of the company’s financial statements. 
It is fairly standard to represent that financial statements 
are “prepared from and in accordance with the books and 
records of the seller in accordance with generally accepted 
accounting principles (GAAP) applied on a consistent 
basis and fairly present the financial condition and results of 
operations of the seller as of and for the periods indicated.” 
It is important to distinguish between the representation 
that financial statements are prepared in accordance with 
GAAP and the representation that financial statements are 
“true, complete, and correct in all material respects,” which 
is a much higher standard. In addition, GAAP does not 
require disclosure of all potential liabilities. Some purchas-
ers will seek a representation that the closing balance sheet 
contains all liabilities of the seller, known or unknown, 
absolute or contingent. This is arguably an indirect guar-
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antee that the business will not be subject to any future, 
unforeseen liabilities.

In situations where the seller has never been subject 
to a rigorous audit, the seller should be very cautious about 
making representations about GAAP. Experienced deal 
makers know that the application of GAAP usually results 
in a reduction in the earnings and net worth. Even in 
situations where the seller has been audited by a national 
accounting firm, disagreements may arise between the 
purchaser’s accountants and the seller’s accountants about 
what GAAP requires. Put simply, the seller should get the 
seller’s accountants involved before agreeing to the repre-
sentation.

The seller will usually seek to limit the scope and 
burden of the representations. One approach frequently 
adopted by sellers is to only require disclosure of “material” 
items. This makes preparation of the disclosure informa-
tion simpler, but it puts the risk of minor problems on the 
purchaser. Different materiality standards may be used for 
different sections of the agreement.

The seller may also seek to limit representations with 
qualifications such as “to the best of seller’s knowledge.” 
This qualification limits the duty to disclose only to such 
information as is within the seller’s knowledge. The inclu-
sion of a knowledge limitation concerning threatened 
litigation is very common. Whether the seller can negoti-
ate a knowledge limitation on other matters is merely an 
allocation of risk regarding the unknown. In situations 
involving a knowledge limitation, the definition of “knowl-
edge” should be negotiated. The seller will sometimes 
argue that it cannot be responsible for the knowledge of 
all of its employees while the purchaser will argue that the 
seller should bear the risk of knowledge even by low level 
employees. A frequent compromise is to define the persons 
whose knowledge is relevant, such as officers and directors. 
It is also important to state whether knowledge includes 
constructive knowledge and whether any investigation is 
required.

The indemnification provision of the Purchase 
Agreement provides the purchaser’s remedy for losses or 
expenses suffered as a result of the seller’s breach of its 
representations, warranties or covenants. Either the sell-
ing company alone or the selling company and the selling 
company shareholders, jointly and severally, will customar-
ily provide indemnification to the buyer. If the seller has 
numerous stockholders, the stockholders may wish to limit 
their individual liability for the seller’s breach of a warranty. 
If the seller stockholders do not want to provide an indem-
nity, the purchaser may seek to provide that a portion of 
the purchase price be held in escrow for a period following 
closing to provide a fund for future indemnification obliga-
tions.

The seller or selling shareholders will usually seek to 
impose limitations on the potential indemnification obliga-
tion. The parties will frequently agree to a so-called “bas-
ket,” which is either a threshold amount or a deductible for 
claims which must be satisfied prior to the seller having a 
payment obligation. If a threshold is built into the indem-
nity, the purchaser will be entitled to indemnification only 

if the damages exceed a specified amount. Once damages 
exceed that amount, the purchaser recovers from the first 
dollar of loss. Under the deductible approach, the purchaser 
will only be indemnified for losses that exceed an agreed 
minimum amount.

The seller will also usually seek a time limitation on 
the survival of representations and warranties and the 
indemnification obligation. The purchaser should ensure 
that the survival period is long enough to allow for discov-
ery of important issues. In addition, the purchaser will want 
to be able to satisfy the deadline by merely giving written 
notice of the claim, not actually collecting the money. 
Certain representations and warranties with particularly 
long potential exposure, such as environmental liabilities 
or tax liabilities, may be singled out for a longer period of 
survival.

Finally, the parties will frequently agree on a “cap” 
which will limit the total, aggregate indemnification liabil-
ity to a specific maximum amount. Caps frequently range 
between 10% and 20% of the purchase price or the entire 
net purchase price received by the selling shareholders.

In the final analysis, the key to a successful purchase 
or sale of a business depends on the honesty and integrity 
of the buyer and seller. The parties need to communicate 
clearly, make a sincere effort to listen to and address the 
other side’s concerns and be prepared for unexpected prob-
lems and set-backs during the process. t
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